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Subpoenas  
 
 The IMHHDDCA has been amended over the years to restrict service of 
subpoenas in certain circumstances, without an accompanying court order.  The 
provision, located at ILCS 110/10(d), states: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

In order to become acquainted with the operation of this section, which 
serves as a statutory command to all "persons" not to comply with an 
improperly served subpoena, it is necessary to examine the sections 
referenced.  On July 29, 2010, the IMHHDDCA was amended pursuant to Public 
Act 96-1399, which is effective now, and which placed additional requirements 
on the procedures to obtain the mandated court order: 

 
 

  
 
 
 
 
 
 
 
 
Subsection (b) allows either a party or interested person to request an in 
camera1 review by the court of the records or communications to be disclosed.  
If a therapist asserts a privilege on behalf and in the interest of a recipient 
(against the recipient’s wishes), the court may require that the therapist 
establish that disclosure would not be in the recipient’s best interests.  Such a 
hearing would also be conducted in camera.  
 

                                                 
1 This means a preliminary review of the restricted file, by the judge, in his office and off the record. 

(d)  ….No such written order shall be issued 
without written notice of the motion to the 
recipient and the treatment provider.  Prior to 
the issuance of the order, each party or other 
person entitled to notice shall be permitted an 
opportunity to be heard pursuant to subsection 
(b) of this Section.  (Source: P.A. 96-
1399).(emphasis added) 

(d) No party to any proceeding described under 
paragraphs (1), (2), (3), (4), (7), or (8) of subsec-
tion (a) of this Section, nor his or her attorney, 
shall serve a subpoena seeking to obtain access 
to records or communications under this Act, 
unless the subpoena is accompanied by a 
written order issued by a judge, authorizing the 
disclosure of the records or the issuance of the 
subpoena.  No person shall comply with a 
subpoena for records or communications under 
this Act, unless the subpoena is accompanied by 
a written order authorizing the issuance of the 
subpoena or the disclosure of the records.  
(Source:  P.A. 86-1417).  (emphasis added) 
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 In addition, Public Act 96-1399 now requires that every subpoena 
seeking mental health records must now include the following language: “No 
person shall comply with a subpoena for mental health records or 
communications pursuant to Section 10 of the Mental Health and 
Developmental Disabilities Confidential Act, 740 ILCS 110/10, unless the 
subpoena is accompanied by a written court order that authorizes the 
issuance of the subpoena and the disclosure of records or 
communications.”  Under the new amendments, a subpoena is not valid 
without incorporating the above statutory language in the document itself. A 
sample subpoena is included in this memorandum on page 9.  

 
A.  In-Camera Inspection of File: Motion Required 

 
Section 810(a)(1) concerns records and communications 

subpoenaed pursuant to a "civil, criminal or administrative proceeding 
in which the recipient introduces his mental condition or any aspect of 
his services received for such condition as an element of his claim or 
defense."  Such disclosures are to be made only after the judge or 
hearing officer examines the documents in camera2 and determines:  

 
1. disclosure is relevant and probative;  
2. disclosure will not be unduly prejudicial or inflammatory; 
3. disclosure is otherwise clearly admissible; 
4. other satisfactory evidence (other than that contained in the 

confidential record) is "demonstrably unsatisfactory”; 
5. disclosure is more important to the "interests of substantial  

justice" than protection from injury to the therapist-recipient 
relationship or to the recipient 'or other' whom the disclosure 
is likely to harm. 

 
B. What is ‘Relevant?’ 

 
This section goes on to say that no record or communication 

between a therapist and patient is deemed "relevant" except the fact 
of treatment, the cost of services, and the ultimate diagnosis 
unless the party seeking disclosure of the communication clearly 
establishes in the trial court a "compelling need" for production of the 
document, or if the proceeding is a criminal trial in which insanity is 
claimed as a defense.3 

 

In Renzi v. Morrison, an Appellate Court held that a therapist 
who voluntarily, and not in response to a direct question, disclosed a 

                                                 
2 This means a preliminary review of the restricted file, by the judge, in his office and off the record. 
3 It is our position that subpoenas received in the course of proceedings pursuant to the Mental Health 
Code, such as, for example, Involuntary Admission, are included in this section.  Thus, if a subpoena is 
received from a party to these proceedings, it must be accompanied by a court order. 
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psychiatric patient's confidential communications while acting as a 
witness for a patient's spouse in divorce proceeding could be held 
liable for damages. Renzi v. Morrison, 249 Ill.App.3d 5 (Ill. 1993).  
Illinois law stipulates that a witness' testimony, when relevant, is still 
privileged information in judicial proceedings. 

In Renzi, a therapist offered to testify for a patient’s husband. 
However, the patient objected that such testimony was privileged 
information and was confidential. The trial judge overruled the 
objection and allowed the testimony.  The therapist revealed the 
patient’s conversations, test results and offered an opinion on the 
patient’s emotional health. The testimony was significant enough to 
have "tipped the balance of the scale," in the case and the patient’s 
husband was awarded temporary custody of the child. The Appellant 
Court reasoned that the lower court did not appoint, subpoena, or 
order the therapist to testify but instead the therapist appeared 
voluntarily and offered testimony. The court held that the therapist’s 
function was to treat the patient, and not to advise the court. 

C.  Death of Patient 
 
Section 810(a)(2) concerns civil proceedings in which a document 

is sought to be introduced after the death of the patient.  The same 
procedure regarding an in camera examination by the judge or 
hearing officer is outlined.  Post-death disclosures under this section 
must also involve the patient's physical or mental condition having 
been introduced in the procedures as an element of a claim or 
defense, by any party.   

 
D.  Actions Against Therapist 

 
Section 810(a)(3) describes actions by a patient, or by a 

representative of a deceased patient, against the therapist alleging 
that the therapist or other practitioner caused the injury complained of 
in the course of providing services to the patient. 

 
E.  Court Ordered Examinations 

 
Section 810(a)(4) concerns records and communications "made to 

or by a therapist in the course of examination ordered by a court."  
These communications may be disclosed in civil, criminal, or adminis-
trative proceedings or in appropriate pretrial proceedings provided  
the court has found that the patient has been adequately and "as 
effectively as possible" informed before submitting to such 
examination that such records would not be considered confidential or 
privileged.  However, these records are only admissible as to issues 
involving the patient's physical or mental condition and only to the 
extent that they are germane to the proceedings. 
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F. Subpoenas for Mental Health Files - Case Study:   
 Mandziara v. Canulli, 299 Ill.App.3d 593 (Ill. 1998). 

 
A cause of action exists against attorneys who cause subpoenas 

to be served for mental health records without first obtaining the 
required court order.  This case, decided in September 1998, holds 
that a mental health patient may sue an attorney for improperly 
serving a subpoena for mental health records without first obtaining a 
court order. 

 
 i. Facts 

 
An ex-husband filed an emergency petition seeking 

modification of a court order awarding child custody to his 
ex-wife, Mary Mandziara (“Mandziara”).  The petition alleged, 
among other things, that Mandziara attempted suicide and 
was hospitalized at Northwest Community Hospital.  In 
connection with the petition, the husband’s attorney, Michael 
Canulli (“Canulli”), served a subpoena on the Hospital’s 
records custodian, Helen Langer (“Langer”), who appeared in 
court with the requested records.  Langer did not give the 
records directly to Canulli.  Instead, Canulli called Langer as a 
witness and she gave the records directly to the trial court.  
The judge immediately and improperly reviewed the records 
in open court and then questioned Mandziara about her 
hospitalization and about certain notes in the records.  At the 
end of the hearing the court awarded custody to the ex-
husband. 

 
Mandziara sued Canulli for serving a subpoena 

on the Hospital without first obtaining a court order.4  
The trial court (a different court than the one that 
conducted the custody hearing) granted summary 
judgment to Canulli.  Canulli filed a petition for 
sanctions under Illinois Supreme Court Rule 137 which 
the trial court denied.  Canulli appealed the denial of 

                                                 
4 Initially Mandziara sued the Hospital for releasing the confidential information without a court order.  
That case was dismissed on summary judgment after a finding that section 10(b) of the Act, cited supra, 
protected the Hospital from liability: 
 

While we do not condone the trial judge’s action in commenting upon 
Mandziara’s records in open court, this was beyond the control of [Langer].  
We find the Hospital did nothing more than follow section 10(b) of the Act in 
that it provided the court with Mandziara’s medical records pursuant to a 
request from an interested party for the sole purpose of an in camera 
inspection to determine their relevance in a child custody issue. 

 
Hospitals must be advised that Mandziara v. Canulli does not absolve them from liability under the Act.   
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sanctions and Mandziara cross-appealed the summary 
judgment for Canulli. 

 
ii. The Holding of the Court 

 
Canulli violated the Mental Health Confidentiality 

Act by failing to obtain a court order before serving a 
records subpoena on the hospital. 

 
iii. Analysis 

 
There are strong reasons for maintaining the 

confidentiality of mental health records. Presumably, the 
patient in psychotherapeutic treatment reveals the most 
private and secret aspects of his mind and soul.  To 
casually allow public disclosure of such would desecrate 
any notion of an individual’s right to privacy.  At the same 
time, confidentiality is essential to the treatment process 
itself, which can be truly effective only when there is 
complete candor and revelation by the patient.  Finally, 
confidentiality provides proper assurances and 
inducement for persons who need treatment to seek it. 

 
Section 110/10 of The Mental Health Confidentiality 

Act, 740 ILCS 110/1 et seq., in pertinent part, provides as 
follows: 

 
Except as provided herein, in any [court] or 
administrative… proceeding,… a recipient [of 
mental health services], and a therapist on behalf 
and in the interest of a recipient, has the privilege 
to refuse to disclose and to prevent the disclosure 
of the recipient’s records or communications.  

 
   *** 
Before a disclosure is made under subsection (a), 
any party to the proceeding or another interested 
person may request an in camera review of the 
record of communication to be disclosed.  The court 
... conducting the proceeding may hold an in 
camera review on its own motion ... the court ... 
may prevent disclosure or limit disclosure to the 
extent that other admissible evidence is sufficient 
to establish the facts in issue.  The court ... may 
enter such order as may be necessary to protect 
the confidentiality, privacy, and safety of the 
recipient ...  

 
   *** 
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No party to any proceeding described under ... 
subsection (a) ..., nor his or her attorney, shall 
serve a subpoena seeking to obtain access to 
records or communications under this Act unless 
the subpoena is accompanied by a written order 
issued by a judge, authorizing the disclosure of the 
records or the issuance of the subpoena.  No 
person shall comply with a subpoena for records or 
communications under this Act, unless the 
subpoena is accompanied by a written order 
authorizing the issuance of the subpoena or the 
disclosure of the records. 

 
Section 110/15 of the Act also provides, “any person 

aggrieved by a violation of this Act may sue for damages, 
an injunction, or other appropriate relief.” 

 
The appellate court found that Canulli’s actions 

constituted a violation of the Act.  The court rejected 
Canulli’s argument that he complied with the legislative 
intent of ensuring confidentiality by requesting that 
Langer produce the records to the court for an in camera 
review.  Even assuming Canulli only intended that the 
documents be reviewed in camera;5 the Act does not 
allow such disclosure without a court order. 

 
The Act is carefully drawn to maintain the 
confidentiality of mental health records except in 
specific circumstances… The General Assembly has 
made a strong statement about the importance of 
keeping mental health records confidential. If we 
were to hold Canulli did not violate the Act merely 
because he did not look at Mandziara’s records, we 
would be rewriting the statute, effectively eroding 
unmistakable legislative intent under the weight of 
the judicial fiat… Nothing in section 10(d) excuses 
a court order when the records are first examined 
by the trial judge. 

 
In reaching these conclusions, the court noted that 

Canulli supposedly had honorable intentions in wanting 
to protect his client’s children, but that these intentions 
had no bearing on the determination of whether Canulli 
violated the Act.  “[M]otives have nothing to do with 
the legislative judgment that mental health records 
should not be surrendered as a matter of course.” 

 

                                                 
5 The court also held that this argument was contradicted by testimony in the record of the trial court 
hearing in which Canulli requested to be present when the judge reviewed the records. 
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The court also indicated in some cases strict 
compliance with the statute can be excused, such as in 
cases where a patient placed her own mental health at 
issue.  In the present case, however, “Mandziara did not 
bring this action.  She did not ask to be brought into a 
courtroom to face a challenge to the custody of her 
children.” 

 
The court also concluded that an award of damages 

could be appropriate pursuant to section 110/15 of the 
Act, and remanded the case to the trial court to determine 
causation and damages. 

 
iii. Conclusion 

 
Now, the patient and the provider must be notified 

by motion well in advance of the court’s entry of a 
properly worded order, that an order is being sought.  
Moreover, court orders MUST authorize issuance of the 
subpoena AND the disclosure of confidential records. 
Most importantly, the actual subpoena must contain very 
specific required language to be valid (see sample next 
page).  
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FORM LETTER FOR SERVING ATTORNEY,  
FROM MENTAL HEALTH PROVIDER 

 
Date: ____________________ 
 
 
 
Dear Counsel: 
 

I received a subpoena for records and/or for deposition (copy attached).  
The subject matter of the subpoena falls within the Mental Health and 
Developmental Disabilities Confidentiality Act, which  unequivocally mandates 
that we not comply with the subpoena as served, unless it is also accompanied 
by a court order which authorizes you to have access to the confidential 
information and to issue the subpoena.  I am advised by counsel that the 
subpoena itself also has to contain certain language specific to mental health 
records. 

 
 Once I receive an appropriate order authorizing your access to the 

materials and allowing issuance of the subpoena, accompanied by a properly 
worded subpoena, I will be happy to forward records, other than personal 
notes, directly to you.  I enclose a sample petition and order, prepared by my 
attorney, which you might want to use as a template for obtaining your order 
on this issue.  Please note the law has been amended to REQUIRE notice by 
motion of both the patient and the practitioner, in order that they may be 
timely afforded an opportunity to be heard.  

 
Sincerely, 
 
 
 
 
 
 
Enclosures 
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SAMPLE MOTION 
 

 IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
 ________________ DEPARTMENT - _____________ DIVISION 
 
IN RE:      ) 

) 
_______________________________, ) 

) 
Petitioner,  ) 

) 
   and    ) No. _________________________    

) 
________________________________, ) 

) 
Respondent. ) 
 

MOTION FOR ORDER TO ISSUE SUBPOENA AND  
FOR ACCESS TO CONFIDENTIAL RECORDS 

 
NOW COMES the Petitioner, _________________________, by and through 

his/her attorneys, _________________, P.C., and pursuant to Section 10 of the 
Illinois Mental Health and Developmental Disabilities Confidentiality Act (740 
ILCS 110/10 (1992)), moves this Court for the entry of an Order authorizing the 
issuance of a Subpoena for the Records and/or for the Deposition of 
______________, the Practitioner (hereafter "Practitioner") who has evaluated 
and/or counseled ________________, in this cause.  In support of said Motion, 
Petitioner, Respondent herein, states as follows: 

 
1. The records, communications, notes and testimony of practitioner 

are relevant and material to this matter, and there is good cause for 
the court to find that these records are discoverable. 

 
2. Movant is also seeking a deposition of the Practitioner in this 

matter in preparation and in anticipation of hearing, and desires 
the issuance of a Subpoena for same. 

 
3. Section 10 of the Illinois Mental Health and Developmental 

Disabilities Confidentiality Act (740 ILCS 110/10(d) (1992)) 
provides: 

 
[n]o party to any proceeding... nor his or 
her attorneys, shall serve a subpoena 
seeking to obtain access to records or 
communications under this Act unless the 
subpoena is accompanied by a written 
order issued by a judge, authorizing the 
disclosure of the records or the issuance of 
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the subpoena.  No person shall comply 
with a subpoena for records or commu-
nications under this Act, unless the 
subpoena is accompanied by a written 
order authorizing the issuance of the sub-
poena or the disclosure of the records. 

 
4. P.A. 96-1399, effective July 29, 2010, also requires that: 
 

[d]… No such written order shall be issued 
without written notice of the motion to the 
recipient and the treatment provider. Prior 
to the issuance of the order, each party or 
other person entitled to notice shall be 
permitted an opportunity to be heard 
pursuant to subsection (b) of this Section. 
(Source: PA 96-1399) (emphasis added)  
 

5. This Motion has been timely served upon both the practitioner and 
the patient whose record is sought herein.  

 
6. Practitioner and his/her records are covered by the Illinois Mental 

Health and Developmental Disabilities Confidentiality Act; accord-
ingly, an order authorizing the issuance of a subpoena for 
deposition and access to the patient’s records is required before 
Petitioner may further adequately prepare. 

 
WHEREFORE, Movant respectfully requests that this Court enter an Order 

authorizing the issuance of a subpoena for the deposition and/or records of 
Practitioner, and corresponding access to the confidential records of the 
patient, pursuant to Section 10 of the Illinois Mental Health and Developmental 
Disabilities Confidentiality Act, and to grant Practitioner such further relief as 
this Court deems just and equitable. 

 
Respectfully submitted, 
 
 
 
 
                                                               
Attorney  
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SAMPLE ORDER 
 
ORDER                                                                                             CCG-2 
 
IN THE CIRCUIT COURT OF __________________________ COUNTY, ILLINOIS 
                                        
                                         ) 
___________________________,   ) 
  Petitioner,    ) 
      ) 
              v.                         )     NO.  _______________________________ 
___________________________  ) 
  Respondent    ) 
                                         ) 
 

 ORDER 
 

THIS CAUSE coming on to be heard on the Petition for Order to Issue Subpoena and 
for Access to Confidential Records, the subject patient and mental health provider having 
been timely served and both having been afforded an opportunity to be heard, the parties 
being in Court and represented by counsel and the Court having jurisdiction over the 
Parties and subject matter herein, and the Court being fully advised in the premises, having 
duly considered all arguments of counsel,  

 
IT IS HEREBY ORDERED: 
 

1. Movant is found to have demonstrated there is good cause for discovery of the 
subject confidential records and/or for conducting a deposition of the Practitioner. 
 

2. Petitioner's motion pursuant to Section 10 of the Illinois Mental Health and 
Developmental Disabilities Confidentiality Act at 740 ILCS 110/10 is granted, and a 
subpoena for confidential records may be issued by the moving party accordingly.      

                                                                  
3. The moving party shall have full access to written files of the practitioner, 

_____________________________, (other than personal notes), and the patient, 
___________________________, and said practitioner is hereby ordered to cooperate, 
either directly or through counsel, in the disclosure of said confidential files.     

 
4. The moving party shall also have this Court's authority to conduct a deposition of 

the practitioner, provided that the said deposition shall be conducted at a time of 
convenience to the practitioner in light of the practitioner's schedule.   

 
                                                               
_____________________________, 20____ 
 
   ENTER: 
 
Atty No. 
Name 
Attorney for       
Address       
City                                       ____________________________________ 
Telephone      Judge             Judge's No. 
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 The Illinois Civil Practice Act requires a physician to cooperate with 
properly served subpoenas, however there are special considerations for 
medical doctors.  
 
 First, if there is any conflict between the Civil Practice Act and mental 
health confidentiality provisions, the latter controls.  
 
 Second, courts may quash subpoenas not properly authorized or served.  
 
 Third, the party seeking to depose a physician must pay the doctor a 
reasonable fee, separate and apart from the minimal witness fee.  However, any 
fee may be paid only after the doctor has testified, and only for time spent 
testifying. 
 
 Finally, there must be “good cause” shown before a court can allow a 
physician to be deposed.  See attached materials.  
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